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LETTER OF TRANSMITTAL

To the Members of the General Assembly of the
Commonwealth of ['ennsylvan;,,:

This report contains recommendations of the .Joint State Government
Commission pertaining to the taxation of public utility realty developed
pursuant to Senate Concurrent Resolution Serial 1\"0. 152 (Session of
1968) which provides in part: "HESOLVED, That the Joint Slate
Government Commission is hereby directed to undertake immediately
a review' of existing law affected by the amendments to the Constitution
contained in ... Proposals Numbers 3, 4 and 5 (taxation and State
finance), ... and the preparation of appropriate implementing legisla­
tion required thereby, and to report its findings and recommendations
to the General Assembly."

;

The Executive Committee authorized the creation of a task force and
appointed an advisory committee of citizens with established reputations
in the fields of taxation and state finance to assist in carrying out lhe
Commission's assignment. The contribution of the task force, under
the able leadership of Senator Tbomas F. Lamb and Representative
H. Jack Sellzer, Co-Chairmen, is fully recognized and appreciated. On
behalf of the Commission, the counsel and guidance of the Honorable
J. Dean Polen, Chairman, and the members of the advisory committee
are gratefully acknowledged.

FRED J. SHUPNIK, Chairman

Joint Slale Government Commission
C"pitol Building
Harrisburg, Pennsylvania
August 1970
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RECOMMENDATIONS

The Joint State Government Commission recommends enactment of
the constitutionally authorized in-lieu lax and distribution alternative
to local taxation of public utility operating realty with the following
major provisions:

1. The opera Ling real property of public utilities be defmed to exclude
machinery and equipment including wires, pipes, and other lines, and
thereby maintain parity with the definition of taxable realLy of indus­
trial establishments contained in existing ]3\Y; additionally, easements
and railroad right-of-way not be included.

2. The utilities subject to taxation under the act not include mu­
nicipalities or municipality authorities furnishing a public utility service.

3. The operaLing real property of public utilities be assessed by local
assessment officials in the same manner as lucally taxable real property
is assessed.

4. The Commonwealth levy a special tax UpOIl the operating realty
of public utilities equal to the amount which local taxing authorities
could have imposed upon such property and calculated by multiplying
the assessed valuation of each parcel of public utility operating propcrty
by the tax rate of each local taxing authority in which the propert.y is
situated.

5. The entire sum collected by the Commonwealth from the speciHI
tax on utilities' operating realty less actual admin.istrative expenses not
to exceed 1 percent of total collections, be distributed annuaUy among
all local taxing authorities in the proportion ,>,'hich the total tax receipts
of each local taxing authority for the preceding fiscal year bear to the
total tax receipts of all local taxing authorities. This is the formula
suggested by the Constitution.

In the event the General Assembly ,vishes to give recognition to the
situs of public utility realty in the distribution formula, it is recom­
mended LhaL each locality be allocated the properLy taxes it could have
collected from public utiliLy realLy up to a maximum of 3 percent. of iLs
total collections from all local taxes and that the amount, if any, in
excess of 3 percent of the locality's LoLal tax collections be distributed
to all localities on the basis of the constitutionally suggested formula.

These recommendations contemplate the repeal of the "Public Utilit.y
Realty Tax Act," of March 10, 1970, Act No. 66, retaining however the

IX



liability for payment of taxes to the Commonwealth which exists at the
date of repeal.

The recommendations \vith respect (,0 the definition of public utility
realty, assessment procedures and the preferred distribution formula
represent no substan tial change from the comparable provisions of
Act No. 66. Unlike Act No. 66, however, this proposal excludes utility
realty owned by municipalities or municipality authorities, on the basis
that inclusion v\-'ould merely involve t.he collection of tax revenues from
some local governments or agencies for distribution to other local
governments.

The significant difference between this proposal and Act No. 66 is the
type of tax utilized to collect the amount lo be distributed. The tax
base of Act No. 66 is the "book value" of utility realty and the rate is
30 mills or such higher ratc as is necessary to raisc in the aggregate the
total sum \vhieh could have been imposed in local property taxes. Under
the Commission's proposal each utility ""ould pay into the distribution
fund exactly the amount \v1lich it would otherwise pay in local real
property taxes. Under Act No. 66 there is no necessary relation betwecn
the amount a utility company's realty generates in tax liability and the
amount the company actuany pays in taxes. Inevitably some utilities­
perhaps a majority-\vill pay taxes attributable to some other company's
property.

PROPOSED LEGISLATION

The foregoing recommendations are implemented in the proposed
"Public Utility Realty Tax Distribution Ad." The distribution method
which gives partial weight to the situs of utility realty requires different
provisions only in Section 7 of the proposed act. In addition, amend­
ments to "The General County Assessment Law~," and "The Fourth to
Eighth Class County Assessment La\,,,". are required to clarify local
assessment practices. The foregoing act, alternate Section 7, and
amendatory acts are seL forth in Appendix B.
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I.

INTRODUCTION

On April 23, 1968 the electorate, by approving certain amendments
to the Pennsylvania Constitution relating to taxation and stale finance,
removed the tax exemption previously accorded more than one billiun
dollars' worth of real property owned by public utilities. Article VIII,
Section 4, which became effective July 1, 1970 specifically subjects the
operating property of public utilities to either locally imposed real
estate taxes or an in-lieu state tax and distribution alternative requiring
the enactment of implementing legislation to distribute the proceeds.

By concurrent resolution adopted April 30, 1968 the General As­
semhly directed the Joint State Government Commission to review
existing law affected hy the amendments to Article VIn and to develop
appropriate implementing legislation. In accordance with that directive
a task force under the co-chairmanship of Senator Thomas F. Lamb and
Representative H. Jack Seltzer, and an advisory committee nnder the
chairmanship of Honorable .I. Dean Polen, were appointed and organ­
ized into various subcommittees. The suhcommittee responsible for the
portion of the study relating to public utility realty taxation consisted
of both legislative and advisory committee members, totaling 17 in
numher, under the chairmanship of Senator Lamb. After initially
determining that implementation of the constitutional alternative
rather than allowing local taxation was in the public interest, the sub­
committee set about to explore various policies necessary to effectuate
this decision. At a series of eig~t working meetings held between Sep­
tember 1968 and February 1970, the subcommittee examined methods
of achieving the policy objectives and developed drafts of legislation.
In the interim between the VI.'or~ing sessions, members wrote and circu­
lated position papers and memoranda explaining practices and proce­
dures in specialized subject matter areas 'md reviewed hackground
material assembled by the staff.

In early 1970 the immediate necessity of implementing the constitu­
tional amendment by July 1 was relieved hy the passage of the Act of
March 10, 1970, Act 1\'0.66, known as the "Public Utility Realty Tax
Acl." This act by providing for the distrihution of in-lieu state taxes
on the "hook value" of public utility realty executed the constitutional
provision authorizing supersedure of the power of local taxing authorities
to levy upon public utility property. Much of Aet No. 66 was directly
derived from the proposals which had been developed and approved by
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the subcommittee on February 11, 1970.1 Specifically, recommenda­
tions of the subcommittee with respect to the definition of public utility
realty, assessment procedures, the timing of tax payments and distribu­
tions, and one of two alternative distribution formulas, were incorpor­
ated into Act No. 66. Subsequent to the passage of Act No. 66, the
recommendations of the Subcommittee on Public Utility Taxation were
reviewed and adopted by its parent task force. These recommendations
implement social, political, and economic policy considerations suggested
on the Constitutional Convention floor but not clearly resolved in the
language of Article VIII, Section 4.

I Act No. 66 was initially introduced by Representative K. Leroy Irvis on July 14.
1969 as House Bill No. 1412. Its ultimate provisions were first inserted in the bill on Feb­
ruary 25, 1970 when it was re-reported from the Senate Finance Committee. In its initial
form House Bill No. 1412 amended the Act of June 1, 1889, P. L. 1.20, to increase the
rate of the public utilities gross receipts tax from 20 to 26 mills (effective January 1, 1969)
and increase the amount and manner of payment of the tentative tax. As introduced,
House Bill No. 1412 did not implement the constitutional alternative. On February 11,
1970, the House of Representatives, on third consideration, struck out all of House Bill
No. 1412's provisions, substituting provisions imposing a state real property tax on the
"fair market value" of public utility property; as amended by the House, the bill did not
implement the constitutional alternative since it contained no provisions for distributing
the Commonwealth tax revenues to local governments.

2



II.

CONSTITUTIONAL PROVISIONS

"The real properly of public utilities is subject to rcal estate
taxes imposed by local taxing authorities. Payment to the
Commonwealth of gross receipts taxes or other special taxes
in replacement of gross receipts taxes by a public utility and
the distribution by the Cornmornvealth to the local t.axing au­
thorities of the amount as herein provided shall, however, be
in lieu of local taxes UpOIl its real property w~hich is used or use­
ful in furnishing its public utility service. The amount raised
annually by such gross receipts or other special taxes shall not
be less than the gross amount of real estate taxes ·which the local
taxing authorities could have imposed upon such real property
but for the ex{~mptionherein provided. This gross amount shall
be determined in the manner provided by law. An amollnt
equivalent to such real estate taxes shall be distributed allTlUally
among all local taxing authorities in the proportion \vhieh the
local tax receipts of each local Laxing authority bear to the
total tax receipts of all local taxing authorities, or in suell other
equitable proportions as may be provided by law.

"Not\vithstanding the provisions of this section, any law
which presently subjects real property of public utilities to local
real estate taxation by loeal taxing authorities shall remain in
full force and effect.'"

Prior to the adoption of the foregoing constitutional amendment,
public utility operating property was generally exempt from local
assessment and laxation because of the courts' statutory interpretation
and the legislature's inactioll. As early as 1825,3 the Pennsylvania
Supreme Court concluded that since the legislature had !lot speeiflcatly
provided for taxation of the real estate of public utilities such authority
could not be inferred.

The legislative and judicial development of the exemption of public
utility realty from taxation has been detailed elsewhere.4 It has been
pointed out that the single reason seL forth ill the first and leading case,

2 Pa, Conse, Art. V[[1, §·1" addeu 1968.
3 Sclmylkill nridge Company j'. Fra.iley. 13 S, & H, 412 (1825).
4 Wulker', "Exemption of H.eal Properly or Public Utilities From Local Taxation in

Pennsylvania," l:~ U. Pitt. L. Rev. 263 (1952),
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which involved excluding from taxation a bridge over the Schuylkill
River, was that:

"It might have been thought impolitic to damp that spirit
of enterprise, which might lead to the construction of bridges
over all our rivers; an object of vast importance to the
state ..."5

'Vithin 30 years [rom this beginning an exemption for foreign and
domesticallJl owned canals, railroads, and natural gas companies was
so firmly entrenched in Pennsylvania jurisprudence that it was not
questioned, except as to the extent of iLs applicaLion. 6

'"VhiJe the courts were creating and expanding the exemption, the
General Assembly, with two significant exceptions, neither specifically
included utility real estate within the subjects of taxation nor otherwise
modified the exemption status of such property.7 In 1858, the General
Assembly subjected Lo city taxation the". . . offices, depots, car houses
and other real property of railroad corporations situated in [Philadel­
phia], the superstructure of the road and ,vater stations only
excepted... "8 In 1859, the authority was granted to Pittsburgh to tax
"... aU real estate situated in ... [Pittsburgh], O\,vned or possessed
by any railroad company . . . the same as other real estate. . ."9

These statutory authorizations to Philadelphia and Pittsburgh to tax
certain real property O\vned or possessed by railroads are expressly
preserved hy the last sentence of Article VIII, Section ~,.lO

A provision of the Constitution of 1873 which reads:

"All laws exempting properLy from taxation, other than the
property above enumerated shall be void."

had no effect upon Lhe exemption of public utility realty. The Penn­
sylvania Supreme Court, in a series of cases decided within the decade
follO\ving adopLion of the 1873 Constitution, held that the restriction

G Schuylkill Bridge Company I', Frailey, supra at 12'1"
fi W'alker, supra at 266.
7 A review of the legislative history for the 20-year period prior to the 196R convention

reveals that in each reg-ulaf session at least one bill was introduced removing the realty
exemption of public utilities; none of these bills were reported out of committee .

.8 Act of 1858, April 21, P. L. 383, §L
~ Act of 1859, January 4, P. L. 828, §3.

111 At the convention the proposal of the Committee on Taxation and State Finanee
(Proposal No.5) contained no provision for exempting the operating property of public
utilities already subject to local taxation. The commi ttee was apparently unaware that
railroad operating property hatl been consistently taxed by Philadelphia and Pittsburgh
since the 1850's. Subsequent amendments corrected this oversight.
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of exemptions was not self-executing as to public utility realty and ap­
plied only to future legislative exemptions if and when they should bc
unconstitutionally enacted. 11

When the Constitutional Convention met in 1968 the legal basis­
judicial, legislative alld consLitutional-for the public utility rcal estate
tax cxemption had been established for almost a century.

The debates of the Constitutional Convelltioll make it elear that the
provisions of Section 4· authorizing the General Assembly to eunct an
in-lieu stale tax and distribution alternative reflected the concern of
t}le majority of the members of the Convention that simply authorizing
local taxation would, as staLed by Delegate Pott, " ... greatly [cnrieh]
a I'ew taxing districts at the expense of consumers everywhere. "12

In reporting the Committee Proposal to the floor of the COllvelltion,
Delcgate Woodring, Co-Chairman of the Committee on Taxation and
State Finance, explaincd the pnrpose of thc public utility taxation pro­
vision as follows:

"... the committee has added a new provision with respect
to laxation of public utilities. Several dclc.gatc proposals and
considerable testimony at public and committee hearings have
becn directed at requiring that the property of public utilities,
which currently enjoys tax-exempt ~lalus by virtue of COUI'L.

decisions and lack of action by the General Asscmbly, bc made
taxable by local taxing auLhorities. COllsidere:tble opposition
has also been expressed to such proposuls on the grounds that
the assessmenL and taxing practices vary widely among the
thousallds of laxing jurisdicLions of the Commonwealth, and
that. many taxing jurisdicLions would reecive large tax \villd­
fall" because the bulk of utility properties might be located in
olle or a few juriRdictions while the service areas and those ul­
timately paying the taxes through the rates of the public utili­
ties involves a much wider territory."13

Til subsequent debate, even delegates who supported recognition
of Lhe siLus of the utility real estaLc in the distribution formula opposed

II See Coalesl~iUe Gw; Co. D. County of Che.~fer, 97 Pa. 476, 4lH (IRS!) und cases cited
therein; Cr. Chadwick v. Mayinnn, 94 Pa. 117 (1880) and Coun(v of Eric I'. Commi.~.,;joncr:>

of WaleI' Works, 113 Pa. 36ll (1866).
12 Debales of the Penn.tylvania Conslilulional COnl.vmlion of 1967-1968, VoL f, p. 630.
13 Ibid., p. 429.
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direct local taxation due to the potentiality for '\vindfalls." Delegate
Baldus stated their case as follows:

"The reason that the taxation subcommittee did not make
.. a recommendation [that 'utilities simply be subject to local

taxation and Jet it go at that'] and that the proponents of this
amendment have not adopted that position is the concern ex­
pressed by many delegates and by marry other individuals, that
this would permit communities \-vhieh have a very high propor­
tion of their real estate used for public utility purposes, this di­
rect taxation would permit a w-indfall to those communities.
That is the basis of the theory against the direct taxation by
local communities, that this \vould be disruptive of utility
procedures and it would create difficulties at a local leveL

"It is for that reason that the committee rejected the theory
of direct taxation by local government, and rather it provided
in the alternative, for a taxation at the state level 'with re­
distribution to the local communities.

"The point of our proposal is that this redistribution should
be based on both population and the amount of exempt prop­
erty. "14

In view of the strong preference of the delegates to the Constitutional
Convention for in-lieu taxation and distribution rather than direct
local taxation of public utility operating real estate~ legislation imple­
menting the eonstitutional alternative was deemed mandatory.

The major policy issues which are involved in implementing legisla­
tion are three: (1) the definition of public ut.ility real estate and the
procedure for its valuation, (2) the source of the moneys to be di­
tributed to local taxing jurisdictions and (3) the method of distribution.

14 Debates of the Pennsylvania Constitutional Convention of 1.967-1968, VoL II. p. 692.
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III.

PUBLIC UTILITY REALTY:
DEFINITION AND VALUATION

The statutory defmition of locally Laxable real estate is contained in
virtually identical provisions of "The General County Assessment Law,"
and "The Fourth to Eighth Class County Assessment Law." The per­
tinent section of the latter reads, in part, as follows:

"Section 201. Subjects of TaxaLion.-The following sub­
jects and property shall as hereinafter provided be valued and
assessed and subject to taxation for all county, borough, town,
township, school, (except in cities), poor and county institution
districL purposes, at the annual raLe,

"(a) All real estate, to wit: Houses, house trailers and mo­
bilehomes permanently attached to land or connected wiLh
,vater, gas, electric or sewage facilities, buildings, lands, lots of
ground and ground rents, trailer parks and parking lots, mills
and manufacLories of all kinds, and all other real estate not
exempL by law from taxation. Machinery, tools, appliances and
other equipment contained in any mill, mine, manufacLory or
industrial establishment shall not be considered or included as
a part of the real estate in determining the value of such mill,
mine, manufactory or indusLrial establishment: Provided, That
the exclusion of such machinery, tools, appliances and other
equipmenL, in so determining the value of such mill, mine,
manufactory or industrial establishment, shall be postponed
and shall not become effective until such real estate is valued
and assessed for taxes to be levied for the tax or fiscal years be­
ginning on or after the first day of January, one thousand nine
hundred fifty-six. "15

\Vhile the law generally distinguishes for purposes of taxation between
real property and personal property, the distinction in Pennsylvania
has long been blurred by the so-called "assembled industrial plant doc-

15 "The Fourth to Eighth Class County A.ssessment Law," 1913, May 21, P. L. 571,
as last amended 1961, September 23, P. L. 1604. For the comparable provisions in "The
General County Assessment Law," see the Act of 1933, May 22, P. L. 853, §201, as last
amended 1961, September 23, P. L. 1601.
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trine"16 as evolved by the courts of the Common\vealth and by statutory
amendments exempting "machinery, tools, appliances and other equip­
ment" from the real property tax base.

In reference to the limits of exclusion from taxation set hy the phrase
"machinery ... and other equipment," it has been stated that the
distinction betw-een real and personal property could be determined
as follmvs:

"0) If the property is loose-like desks, plug-in or ready
hook-up appliances, or tools-it is personal property.

"(2) If the property is a building or structure, or iJ it is some­
thing that is 'so annexed that it cannot be removed \vithout de­
struction or material injury to the thing itself or to the remain­
ing realty, it is really even in the face of an expressed intention
that it should be considered personalty.'

"(3) If, although connected to the realty it remains identi­
fiable, and is removable without destroying or materially in­
juring it or the remaining realty, it may be considered 'part of
the realty or remain personalty depending upon the intention
of the parties at the time of the annexation; in this class fall
such chattels as boilers and machinery affixed for the use of an
mvner or tenant but readily removable.' "17

The author's analysis concludes:

"... Since the Acts of 1953 exempt 'equipment' as well as
'machinery,' and do not specify that it be 'industrial' in use but
only that it be 'contained in' any industrial establishmen t, it is
argued that not even a functional test is involved in the word
'equipment'. In short, thai everything, including slrucinres, is
'eqnipmenl', except perhaps the walls and ro({[ of a bnilding. "18

T'he Supreme Court summarized its conclusions regarding "ma­
chinery, tools, appliances and other equipment" as 1'0 llmvs :

" ... In Jones ~ Laughlin Tax Assessment Case, ;[,05 Pa.1,21,
175 A 2d 856 (1961), we held that improvements, whether fast
or loose, which (1) are used directly in manufacturing the

16 Jone.~ ('7 Laughlin Ta.r Assessment Case, 405 Pa. 421 (1961); Uniled. Laundries 'li.
Board of Prope1'iy Assessment, 3;59 Pa. 195 (1948); also see Singer v. Oil Cily Redel!elopment
Alllhorily, 437 Pa. 55, 59 (1970).

17 \Vaguer, Semanlic Shmbbery in the Tax Official's Infield: Ambiguous Exemptions,
65 Dick. L. Rev. 73, a:} (1961).

18 Ibid., p. 87.
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products that the establishment is intended to produce; (2) are
necessary and integral parts of the manufacturing process; and
(3) are used solely for effectuating that purpose are excluded
from real estate assessment and taxation. On the other hand,
we indicated, improvements which benefit the land generally
and may serve various users of the land are subject to taxation.
Likewise, structures which are not necessary and integral parts
of the manufacturing process are subject to taxation..."19

Tn attempting to conform the definition of public utility real estate
to existing assessment practices ,vith respect to mills, manufactories
and other industrial establishments, it must be recognized that certain
property of utilities such as pipes, wires and poles is unique and not
generally found in other industries. l\;1ere]y adding the words "public
utility" to the existing assessment statutes does not provide sufficient
guidance to assessing officials to insure uniformity of assessment. Under
these circumstances, a comparable definition of public utility realty
would exclude machinery and equipment and pipes, poles and other
lines.

In further defining public utility realty, the constitutional specifica­
tion of "used or useful" is considered to be delineated by the substantial
body of case law differentiating utility operating property from non­
operating property. Prior to the constitutional amendment nonoperating
property was taxed locally. Under the view either that nonoperating
property is not "used or useful" or that it's status is retained by the last
sentence of Section 4, Article VIII, such property would remain taxable
locally.20 The "useful" requirement suggests a distinction between
utility-held land actually undergoing development or construction for
use as operating property and land held solely for future use or specula­
tion; the latter type would remain taxable locally.

RAILROAD RIGHT-OF-\VA Y

Special problems are encountered in attempting to incorporate rail­
road real property into a general definition of public utility realty. To
maintain equality with the treatment accorded industrial property re­
quires that the real estate of railroads include only that property which
in the words of the supreme court, ". . . may serve various users of

19 U. S. Sleel Corp. 1!. Board of Assessment and Revision of l'a.Tes, 422 Pa. ;1,63, 1,67
(1966).

20 Nonoperating property once converted into operating property would have its tax
treatment changed accordingly.
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the land. "21 Unlike other utilities, railroads generally hold title La their
right-of-way. And to other users a great part of railroad right-of-way
has little value. Consisting mainly of narrow strips segmented from the
adjoining land by cuts or fins, the marketability of railroad right-of-way
with its very limited alternative uses is severely restricted. As a con­
tinuous strip of land, it has value only as presently used or, if the loca­
tion is appropriate, perhaps as a public highway. Otherwise, inaccessi­
bility and lack of potential users as weH as topographic unsuitability
renders it economically distinguishable from the surrounding land. If
such properly "were to be assessed on a parcel-by-parcel basis in accord­
ance \vith the valuation assigned to the surrounding land, gross in­
accuracies and inequities would arise. Because of the foregoing unique
economic aspects of railroad right-of-"way, alternatives to direct local
assessment of all railroad property "were investigated.

Spokesmen for the railroad industry, emphasizing the inapplicability
of ordinary local assessment procedures to railroad right-of-\vRY pro­
posed that all railroad real estate in the Commonwealth be assessed by
the unH method of valuation. Under this method, which is used in a
majority of other states to provide valuations for the ad valorem taxa­
tion of railroad property, a value is assigned to the railroad company
in its entirety and various allocations or apportionments are made to
assign property to categories or localities. The unit valuation is estab­
lished by some combination of values (generally a simple average) de­
termined by capitalizing earnings, summing the market values of the
company's securities and depreciated cost.

Unit valuation of railroad property has a long history of successful
application in other states and has been upheld by the courts in states
which have constitutional provisions substantially similar to Pennsyl­
vania's uniformity requirement. As far as can be determined, hmvever,
it has always been restricted to those jurisdictions employing a "general
property tax," that is, a tax base which includes both realty and per­
sonalty. No instances could be found where only real property was as­
sessed by the unit valuation method. The reason for this seems clear
since the real property of railroads (especially under a definition which
excludes practically all real estate except land and buildings) is such a
small part of total railroad assets that after many complicated and often
arbitrary allocations, the resuILing realty valuation may be as much a
product of accumulated error as of rational allocation. Additionally,
it has been noted that unit valuation in the railroad industry which has

21 U. s. Sleel Corp. '/I. Board oJ Assessmenl and Revision of Taus, Sllpra at It67.

10



been characterized by low or negative earnings involves a favorable tax
treatment ,,,hich is not accorded establishments \"ith low or negative
earnings in other industries such as manufacturing or mining. Further­
more,

"The incentive to hold speculatively segments of property
that are of marginal usefulness from the standpoint of rail oper­
ations and revenue may be much stronger if a rail carrier is sub­
ject to assessment under the unit rule---\vith substantial weight
being placed upon earnings and the stock-and-debt value-than
\vould be the case if the severity of the ad 11alorem tax \vere not
mitigated by explicit recognition of earnings performance and
the market value of stock and debt. In particular, rail carriers
with substantial amounts of unutilized or appreciably under­
utilized passenger terminals and trackage may have little
pressing incentive to dispose of such holdings or to reduce them,
inasmuch as the tax liability marginall'y ascribable to them
may be slight. The possibility that this factor is serving to re­
tard the reclamation and renewal of ra.il-owned land located in
the dmvntmyn sections of some of our larger cities may well be
worth study."22

An alternative approach to the equitable valuation of railroad prop­
erty involves the outright exclusion of railroad right-of-\vay. This
treatment is suggested by existing practice in Philadelphia and Pitts­
burgh under the 19th Century statutes which subject all property of
railroads to local taxation in those jurisdietions. The 1858 statute
applicable to the City of Philadelphia specifies that "... offices, depots,
car houses and other real property of railroad corporations situated in
said city, the superstructure of the road and waler stations only excepted,
are ... subject to taxation... "23 The courts have construed this
provision to hold that the term "superstructure" was intended to mean
"the roadbed with whatever had been construcled upon it, "24 limy com­
monly referred to as a railroad right-of-way. The court also noted that
the roadbed exempted by law was four rods (66 feel) in width, and that
this land with the tracks, sidings, and turnouts located on it is exempted
but terminals and yards, for example, are not.

22 Lynn A. Stiles, "Some Aspects of the A.d Valorem Taxation of Railroads," in
Property Taxation: USA (Madison: University of \Visconsin Press, 1967), p. 136.

2J A.ct of 1858, April 21, P. L. :385, §3. (Emphasis supplied)
H Philadelphia 1'. Phila. e:t Read. R. R., 177 Pa. 292, 297 (1896).
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The Act of January ;J" 1859, P. L. 828, provides that "... all real
estate situated in ... Pittsburgh owned or possessed by any railroad
company, shall be and is hereby made subject to taxation for city pur­
poses the same as other real esLate...." In 1908 an attempt by the
City of Pittsburgh to tax railroad right-of-w~ay under the authority
granted by the 1859 statute was rejected by the Pennsylvania Supreme
Court which held that "... it \vas not the intention of the legislature
to include within the meaning of the words 'real estate' as used in the
statute, the ground comprised w~ithin the rights-of-,,yay."25 In fact no
inslance in Pennsylvania law can be found where the words "real estate"
have been held to include right-of-"\vay for taxation purposes.

This exclusion of right-of-way from the definition of public utility
realty in no ,vay affects the taxation of other railroad land such as sta­
tions, terminals and yards. Such property, if used or useful in furnishing
transportation service, ,""ould, except [or operating property in Phila­
delphia and Pittsburgh. be subject to the in-lieu tax herein recommended.
All other railroad realty would remain or become subject to local tax­
ation.

1\1UNICIPAL UTILITIES

Under the provisions of 1970 Act No. 66, all utility realty including
such realty owned by municipalities or municipality authorities is sub­
ject to a 30 mill tax on its "state taxable value"-generally defined as
depreciated cost. Since municipal utility operations have never been
under any requiremenL to maintain depreciation accounts the actual
tax base of such property is unclear.

Aside from one large gas \vorks, municipal utility operations in Penn­
sylvania are confined mainly to \vater supply and distribution and, if so
defined, sewage collection and treatment. \Vhile the number of munici­
pal electric utilities is about twice the number of private electric com­
panies, the municipal utilities account for only 1.2 percent of total
statewide electric operating revenues and electric cooperatives account
for an additional 1.4 percent. Municipal and munieipal authority water
utilities account for 64.2 percent of total water operating revenues.

The delegates to the Constitutional Convention were informed by the
Chairman of the Committee on Taxation and State 'Finance that mu­
nicipally mvned utility property would qualify for an exemption from
properly taxation by virtue of its status as public property used for
public purposes. 2/\ A spokesman for the same committee sLated in floor

20 Penna. R. R. Co. v. Pittsburg, 221 Pa. 90, 97 (190B).
20 See comments of Delegate Woodring, Debates of the Pennsylvania Constitutional

Convention of 1967-1968, Vol. T, p. 620.
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debate that"... it was the intent of the Committee that the Inunici­
pally-owned water works or other utilities, ''''QuId fit under that section
which would be defmed as that portion of public property which is ac­
tually and regularly used for public purposes. That is to be distin­
guished from non-municipally-mvned utilities which would fit into the
section defined as public utilities."27 In subsequent debate, it was con­
ceded by Delegate Gerber that the public property exemption under
which municipal utilities would remain exempt from real estate taxation
was ". . . a permissive exemption;. . . that the General Assembly does
not have to grant that exemption if it does nol wish to do so. "28

The great bulk of municipal utility real estate does not fit the rationale
developed by the Constitutional Convention to justify an in-lieu laxa­
tion and distribut.ion procedure. Except for reservoirs and dams, most
municipal utility real estate is located within the same taxing jurisdic­
tion as the consumers of its services. 29 \Vha'lever the merit of taxing
municipal utility property for state general revenue purposes, there
would seem to be little justification in the collection of tax revenue from
some local governments or agencies for distribution to all local govern­
ments. 30 There is little question that such property ,,,ould be exempt
if the alternative of direct local taxation were invoked.

ASSESSMENT BABE

The various foregoing considerations result in a definition of public
utility real estate for tax assessment purposes which:

(1) Conforms as nearly as possible to the treatment accorded indus­
trial real estate;

(2) Excludes railroad right-of-way; and
(3) Exeludes any utility real estate owned by a municipality or mu­

nicipality authority.
The Constitution specifies that the amount to be distributed annually

among local taxing authorilies shall be equal to "the gross amount of
real estate taxes which the local taxing authorities could have irnposed"

27 See comments of Delegate Gerber, Debates of the Pennsylvania Constilrzlional Con­
vention of 1967-1968, Vol. II, p. 1327.

2S Ibid., p. 1328.

29 In this connection the last paragraph of Section 23 of the Act of 1889, June 1, P. L.
420, as la8t amended, 1967, Dec. 29, Act No. 407, specifically includes municipalities within
the subjects of the public utilities gross reccipLs Lax but CXCCpL8 froUl Lhe tax base" ...
SUC~l gross l~~ccipts [as] are derived from business done inside the limits of the munici­
pahty....

00 1970 HOUSe Bill No. 2160, Printer's No. 2889, which would have removed from the
scope of Act No. 66 the real property of any municipality or municipality authority fur­
nishing public utility service was vetoed by the Governor on July 17, 1970 on the grounds
that it was discriminatory, lacking in uniformity and would result in a "suhstantialloss
of the revenue available to the Commonwealth for distrihution to local taxing authorities."
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upon the real property of public utilities \vhich is used or useful in fur­
nishing public utility services. The most straightfoI'\vard and economical
method of determining this amoun t is to provide for local assessment of
public utility realty in the same manner and by the same officials as
locally taxable realty is assessed.

The alternative of creating a state agency to make special assessments
of utility property, is apparently permitted by the Constitution31 but
would reprcscnt an uneconomic dupl.ication of assessment personnel and
administration. Great difficulty \vould be encountered in convert.ing
state assessments into "the amount local taxing authorities could have
imposed" siTlce the usc of statow'ide average assessment ratios and aver­
age tax rates could involve a considerable margin of error which \vould
leave the calculations open to legal attack.

Local assessment, on the same basis as taxable property, serves to
assure that the utility realty assessrnen ts are uniform with the assess­
ments of all other realty located within the assessing jurisdiction.

Accordingly, the gross amount to be distributed to local Laxing author­
ities can be calculated by the slate distribution agency by surmning the
products of the locally assessed value of each parcel of public utility
real estate and the appropriate local millage rates-in most cases the
aggregatc of the munieipal, school, and county lax rates.

31 Article VIIT, Section 4: " ... This gross amount shall be determined in the manner
provided by law."
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IV.

REVENUE SOURCES

Since 1965 local assessing authorities have been required to " ...
make and have supervision of listing and valuation of property excluded
or exempted from taxation."32 Under this directive, assessment officials
should maintain on their books the assessed valualion of all public
utility operating real estate. Responses to a 1969 questionnaire dis­
tributed to county assessment offices indicate that in about 20 counties
data on public utility valuations are so incomplete as to be ·worthless
and in many other counties the valuations are described as "nominal"
or subject to other qualifications as to accuracy or coverage. Conse­
quently, a realistic estimate of the statewide value of public utility
operating realty based upon the values existing on the books of local
assessment officials is not possible. The limited data available from sup­
plementary sources indicate that the gross amount of real estate taxes
which local taxing authorities could impose upon the operating realty
of public utilities is sOlnmyhere in the neighborhood of $33 million if
realistic valuations are developed.

The provisions of Act No. 66 require that local assessment authorities
on or before October 1, 1970 " ... assess and value all utility realty in
the same manner as is provided by law for the assessment and valuation
of real estate." It is expected that the incentive to increase the amount
in the distribution fund \"ill insure revision of the prior unrealistic
assessments. Full compliance with the statute, however, may not be
accomplished immediately, hence the distribution fund may not reach
its constitutional maximum during 1971.

GROSS RECEIPTS TAXES

Delegates to the Constitutional Convention responsible for develop­
ing the utility taxation proposals apparently believed that the amount
required to be distributed to local taxing authm'ities to effectuate the
in-lieu taxation of utility really would be made up by additional gross
receipts taxes. Speaking on behalf of the Committee on Taxation and
State Finance, Delegate Pott stated, "This v\'ill not be a tax on the Com­
mornvealth, ... \\Fe rather surmise that the gross receipts tax will pos­
sibly be raised to lake care of the money ,,,hich is taken ouL. "33

3~ !\cL of 1965, M fly 12, P. L. 56, amending Section 601 of" The Fourth to Eigh Lh
Class County Assessment Law;" A.CL of 196.">, May 5, P. L. 38, amending Section 3, 1931,
June 26, p, L. 1:379, relating to assessment procedures in third class counties,

33 f)eba,tes of the Pennsylvania Constitulional Convenlion of tfJ67-1968, VoL r, pp. 629­
630.
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The initial committee proposal referred only to gross receipts taxes; a
subsequent amendment provided that "other special taxes" on public
utilities could be used in place of gross receipts taxes to satisfy the con­
stitutional requirement. This amendment makes it possible to adopt
implementing legislation which more nearly meets the major objectives
of the Convention-particularly anti-windfall-than would have been
possible had the provision been restricted to gross receipts taxes.

I t is not widely recognized that a significan t part of utility operating
realty is owned by companies either not subject to the gross receipts
tax or subject to the tax on only a portion of their gross receipts. An
extension of the taxing statute to "all utilities" would suffice to bring
water utilities and steam heat companies under the tax, but for corpora­
tions operating in interstate commerce, this simple solution is not avail­
able. 34

:Many transportation and communications companies operate in both
interstate and intrastate commerce with the same real property. In
such cases, only the gross receipts from intrastate operations are subject
to the tax. IVIany other utilities, including transportation, communica­
tions, and foreign-owned electric utilities, own property used solely in
interstate operations, the receipts from \vhich are not taxable. In the
absence of extraordinary measures, merely extending the gross receipts
tax would not meet the constitutional requirement of "payment to the
Commonwealth of gross receipts or ot.her special taxes" by public utilities
engaged wholly in interstate operations and accordingly, would subject
the property of such utilities to real estate taxes imposed by local taxing
authorities. Several mine-mouth electric generating plants are partly
owned by out-of-state utilities. If locally taxed, the revenues from these
plants would greatly exceed the total current property tax revenues of
the municipalities in which they are located.

As a surrogate for local taxation of utility realty the gross receipts tax
would produce extreme cases of inter-industry inequity. Even for
utility companies engaged \vholly in intrastate operations there are
wide variations in the relationship between taxable gross receipts and
real property holdings. Table 1 shows the industry-wide ratios of se­
lected property values to operating revenues for four types of intrastate
utilities in 1968. Column 2 of the table shmvs the ratio of' total utility
plant to gross operating revenues while column 3 shows the ratio of land,

34 It would seemingly be constitutionally possible to tax the "fairly apportioned"
gross receipts from interstate operations, see Railway Express Agency v. Virginia, 358 U.S.
434,; 79 S. Ct. 111 (1959), but to achieve equity, such a scheme would involve complex
allocation formulas different for each industry.
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structures, and other improvements (i.e., real estate) to operating reve­
nues. While the property values in the table are necessarily based upon

TABLE 1

RATIOS OF SELECTED PROPERTY VALUES TO
OPERATING HEVENUES, PENNSYLVANIA

PUBLIC UTILITIES BY TYPE, 1968

Type of Utility

(1)

Electric
Gas
Telephone
Water

Total (4 types)

Ratio of Total
Utility Plant
to Operating

Revenues

(2)

4.61
1.61
3.25
7.24
3.45

Ratio of Land Plus
Structures and

I mprovemenls to
Operating Revenues

(3)

.66

.10

.30
1.38

A2

SOURCE: Calculated from unpublished summaries of annual reports prepared
by the Public Utility Commission and Tables 239, 24,1, 21,3, 24,5 and 247 of the 1970
Pennsylvania Statistical Abstract.

original cost rather than current market values, the extreme variation
among industries is predominantly a fUflction of the characteristics of
the different industries. Gas companies, for example, have real property
"worth" only one-tenth of their annual operating revenues while the
ratio for electric companies is .66 and for ,"vater companies, almost 1.40.
In other words, the typical gas company would pay a gross receipts tax
almost seven times grea ter in relation to its real property holdings than
the typical electric company which in turn would pay t\vice as much
as the typical water company.

ALTERNATIVE TAXES

The 1968 Governor's Tax Study and Revision Commission report
recommended that:

"The tax losses to the Commonwealth resulting from diver­
sion of gross receipts tax revenues to local governments be com­
pensated by higher taxes upon corporations generally, namely,
the net income taxes on general corporations and the proposed
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income taxes on financial institutions, rather than by higher
rates upon utility gross receipts. "35

In view of the increases in general corporation taxes enacted in early
1970-an increase in the corporate net iTlcome tax from 7 to 12 percent
and an increase in the capital stock and franchise tax from 6 to 7 mills­
any further increases to replace funds distributed to local governments
in lieu of property taxes upon utilities cannot realistically be expected.
The recent increases have placed Pennsylvania corporations at state
tax levels considerably above the levels prevailing in practically every
other state in the nation.

Under the provisions of Act No. 66 a "special tax" is lcvied upon the
"state taxable value" (generally depreciated cost) of utility realty at a
rate of 30 mills or such higher rate as is necessary to raise the total sum
which could have been imposed in local property taxes. In the aggre­
gate therefore, the constitutional requirement that the amount raised
by the Commonwealth in gross receipts or other special taxes not be
Jess than the taxes which local authorities could have imposed upon
public utility real estate is satisfied. For individual utility companies,
however, there is no assurance that the amount paid in state property
taxes or, [or that matter, in property taxes plus gross receipts taxes
equals or exceeds the amount 'which that company would otherwisc pay
in local real estate taxes on its operating property. If the Constitution
were interpreted to require in lieu payments by each company in an
amount at least equal to the local taxes which could have been imposed
on its property, failure to pay such amount would make its property
immediately subject to local levies.

If additional tax revenues are to be obtained from public utilities to
offset the divcrsion from the Commonwealth's General Fund for dis­
tribution to local taxing authorities, the tax on "book value" of operat­
ing realty is clearly inferior to the simple alternative of levying a "special
tax" upon the operating realty of public utilities equal to the precise
amount \vhich local taxing authorities could have imposed upon such
property. Since these amounts must in any event be calculated and
summed to meet the constitutional condition that "an amount equiva­
lent to such real estate taxes shall be distributed annually," there is
little additional administrative cost or complexity involved in making
them the basis for taxation. Under this proposal each public utility

05 Commonwealth of Pennsylvania, Final Long Range Report of the Governor's Tax
Study and Revision Commission (December 1968) p. 3,1,; strictly speaking, there can be no
"diversion of gross receipts tax revenues" since there is no provision either constitutionally
or statuLorily for segregation of tax receipts.
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would pay into the distribution fund the precise amount which it would
otherwise pay in local real property taxes. In contrast, under Act No.
66 there is no necessary relationship between the amount a utility com­
pany's operating real estate generates in tax liability and the amount
the utility actually pays in taxes. Tnevitably, some utilities-perhaps
a majority-will pay taxes attributable to another company's property.

UTILITY TAX INCIDENCE

Unlike corporation taxes in general, the rapid escalation of taxes on
Pennsylvania public utilities ovcr the past several years has not resulted
in a level of taxation which is out of line with the levels prevailing in
other comparable states. Table 2 shows for Pennsylvania and selected
states the most recently published measures of state and local tax im­
pact for three types of public utilities-railroads, telephone companies,
and electric companies. It may be observed from these data that Penn­
sylvania state and local taxes on utilities generally were lower and in
some cases substantially lower than the levels of utility taxes prevailing
in comparable other states. l~or electric utilities, in 1968, state and local
taxes36 in PenIlsylvania amounted to 4.93 percent of operating revenues
in contrast to more than 13 percent in New Jersey, more than 19 per­
cent in New York, and 10.5 percent in Ohio. Only in Delaware, of the 13
states shown in the table, were the 1968 state and local taxes on electric
utilities 10\\'01' than in Pennsylvania.

Becent increases in state taxes OIl public utilities (including increases
in general corporation taxes) have resulted in current tax impact meas­
ures substantially greater than those shown in Table 2. For telephone
carriers, the tax increases probably increased the tax impact measure
shown in Table 2 (state and local taxes per mile of wire) from $1.31 to
at least $2.25, placing Pennsylvania somewhat above the median state
as of 1967. For electric companies it is estimated that the tax increases
since 1968 have raised the state and local taxes as a percent of operating
revenues from 4,.93 percent to about 10.3 percent. Even without con­
sidering tax increases in other states since 1968, the relative tax impact
on Pennsylvania electric companies still places these companies at a
lower tax level than the levels prevailing in the majority of the states
listed in the table.

\Vhile many industrial states have traditionally placed relatively
heavy taxes upon public utilities, such tax loads are difficult to justify
in terms of widely accepted canons of taxation. It is inescapable that

36 Includes Federal social security taxes estimated at somewhat less than 1 percent of
operating revenues.
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TABLE 2

MEASURES OF STATE AND LOCAL TAX IMPACT FOR PUBLIC UTILITIES
SELECTED STATES AND VARIOUS YEARS

Railroads: Telephone Carriers:1 Electric Utilities:2

State ~ Local Tax Accruals State ~ Local Taxes Taxes Olher Than Federal
Per Mile of Road Owned Per Mile of Wire Income Taxes as Percent of

Slale 1968 1967 Operating Revenues (less resales) 1968
t-:>
0

(I) (2) (3) (4)

Pennsylvania $1,4993 $1.314 4.93%5

New Jersey 5,513 2.26 13.24

New York 3,693 3.63 19.37

Massachusetts 2,398 1.77 17.26

Ohio 3,323 2.25 10.50

:Michigan 1,345 1.55 9.14

Indiana 2,427 2.08 1l.63

Illinois 2,437 2.80 13.06

California 4,743 2.91 13.69

Georgia 1,203 1.43 7.88



t-.:I
1-'

Connecticut 150 1.70 11.52

West Virginia 2,402 1.58 10.33

Maryland 4,1.53 2.31 12.09

Delaware 70R 1.05 3.65

1 Companies subject to the reporting requirements of the Communications Act of 1934.

2 Includes state and local taxes and Federal social security taxes. For six large electric companies in Pennsylvania, social security
taxes amounted Lo an average of lR.3 percent of total taxes other than Federal income taxes.

3 Pennsylvania total state and local tax accruals on Class I railroads amounted to $11,849,050 in 1968.

4 Total state and local taxes for subject Pennsylvania carriers amounted to $32,214-,'l,93 in 1967.

5 Taxes other than Federal income taxes for Pennsylvania private electric utilities amounted to $50,610,274 in 1968.

SOURCES: Transport Statistics in the United Slates for the Year Ended December 31, 1968, Part I, Railroads, Interstate Commerce
Commission, 1969; Statistics of Communications Common Carriers, Year Ended December 31, 1967, Federal Communications Commission,
1969; Statistics of Electric Utilities r:n the United States, 1968, Federal Power Commission, 1969.



these taxes must be passed on to the consumer of utility services if
statutorily "fair" rates of return are to be maintained. Quantitative
evidence of such "forward shifting" of state and local taxes can be de­
rived from the available data on electric utilities. 37 It is estimated that
roughly 70 to 75 percent of total state and local taxes on electric utilities
is paid, directly or indirectly, by Pennsylvania households.

Expenditures by households for most public utility services are de­
cidedly regressive if measured against family incorne. Typically, the
percentage of family income spent upon telephone, gas, and electric
services is at least twice as high for lower income groups (under $3,000)
as for the highest income groups (over $15,000). Utility taxes shifted
to households appear to be significantly more regressive than the 6 per­
cent Pennsylvania retail sales tax but about equal to the regressivity
of residential property taxes. 88

37 See Appendix 1\., p. 33, el seq.
3Il See Appendix A, particularly p. 35.
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v.

METHOD OF DISTRIBUTION

The Constitution requires not only in-lieu taxation to execute the
alternative to local taxation, but also that an amount "... be dis­
tributed annually among all local taxing authorities in the proportion
which the total tax receipts of each local taxing authority bear to the
total tax receipts of all local taxing authorities, or in such other equitable
proportions as may be provided by law." The distribution formula
expressed in the Constitution was clearly favored by a majority of the
delegates to the Constitutional Convention. The formula is simple and
favors those areas-chiefly urban centers-that make the greatest local
tax effort. Furthermore, initial acceptance of the constitutionally sug­
gested formula would tend to preclude annual reconsideration of the
factors in any alternative distribution formula. For these reasons the
constitutional formula was preferred by the subcommittee; it is also
incorporated in Act No. 66.

The percentages of total local tax collections (based on 1967 data)
represented by the collections of all counties, all municipalities, all school
districts and selected local taxing authorities are presented in Table 3.
School districts as a group account for almost 51 percent of total local
tax collections and under this formula will receive 51 percent (estimated
at about $16.8 million) of the total amount to be distributed. l\funici­
palities (cities, boroughs, and townships) in the aggregate will receive
37.8 percent of the total and county governments 1l.4 percent. The
largest single payment is to the City of Philadelphia which, on the basis
of the total taxes formula, will receive 17.6 percent of the amount
distributed.

Since the Commonwealth collects and distributes these funds, it is
appropriate that it be reimbursed for its actual administrative costs not
to exceed 1 percent.

Since a substantial minority of the delegates to the Constitutional
Convention-about one-third of those voting-favored a distribution
formula giving consideration to the situs of utility realty, alternatives
to the constitutional formula were explored.39 It was argued vigorously
by some delegates that it would be a "fundamental inequity" for "com-

J9 See vote on "Cosetti Amendment," Debales of the Pennsylvania Constitutional Con­
vention of 1967-1968, Vol. II, pp. 701-702.

23



TABLE 3

TOTAL TAX RECEIPTS OF ALL COUNTIES
ALL MUNICIPALITIES

ALL SCHOOL DISTRICTS AND OF
SELECTED TAXING AUTHORITIES

AS A PERCENTAGE OF TOTAL TAX RECEIPTS OF
ALL LOCAL TAXING AUTHORITIES

1967

Taxing Authority

(1)

All Counties (except Philadelphia)

Allegheny
Lebanon
Chester
Washington
Bedford
York
Luzerne

All Cities, Boroughs and Townships

Pittsburgh
Philadelphia
Harrisburg
Altoona
Erie
Scranton
Wilkes-Barre

All School Districts

School District Totals:

Allegheny
Philadelphia
Chester
Lebanon
Washington
York
Bedford
Luzerne

Percentage of State Total

(2)

1l.41%

3.24
.13
.27
.21
.03
.21
.40

37.85

3.73
17.60

.29

.18

.54

.33

.21

50.74.

7.59
7.14
1.64

.33

.85
1.13

.15
1.00

SOURCE: Records of the Pennsylvania Department of Community Affairs.
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munitics ,,,hich have a high percentage of utility property" to "receive
no greater proportion of the total fund than would a comrnunity that
had no utility property. ,,~o

In the event that the constitutional I'ormula is not acceptable to the
General Assembly on the grounds that some recognition should be given
to the situs 01' public utility realty, it is sug-g-ested that each locality be
allocated the property taxes it could I,ave collected from puhlic utility
operating realty up to a maximum of 3 percent of its total collections
fl'Om all local t"xes and that the amount, if any, in excess of 3 percent of
the loeality's total tax collections be distributed to all localities on the
basis of the constitutional formula. This two-factor formula meets the
3Jlti M ,vindfall criterioll of the framers of the constitutional provision.
Simply taking a pl'Oportion of the taxes a lneality could have levied upon
utility really ,,,QuId 110t necessarily meet this criterioll. Evel1 olle-fifth
or one-fourth of the taxes which could have been levied by some loeali­
ties upon utility operating realty wouJd constitute a very substantial
sum-a windfall-ill relation to tlleir total tax collections.

It is estimated that the two-I'actor formula with situs allocation limited
to 3 percent of local tax collections would allocate approximately 45
percent of the total amount to be distrihutcd on the basis of the situs
of the public utility realty and 55 percent on the hasis of each taxing
body's proportion of total local tax collections. This formula would
distribute to thogc localities having- a considerahle volume or public
utility property about twice the amount they would receive ullder the
total taxes formula. Taxing authorities having little- or no public
utility realty \,,"ould, of course, receive less under the two-faetor formula
than under the constitutionally suggested fOl'rllUla. 41

\\lllidlCver distribution l'ornlUla is employed, ascertailliJlg the total
amount to be distributed and tile allocations therefrom will require
considerable adrnillistralivc and teclHlical implementation. Infonnat.ion
cotl(:crning the assessed value of eadl parcel of utility really, the real
estate lax rate, and the tolal local tax receipts for the last completed
fiscal year must be obtained from each loeal taxing authority.

Act No. 66 provides that the initial ass",sment of all public utility
realty shall be completed on or before O"tober 1, 1970. Each local

~o Sec oommenll:l of Oelel-\"ute Baldus, !mpra at 69.
~l TIJe division of illllOUllls between the lwo elements or the formula is c.-itieally de­

pendenl upon the aS8e<)sTllenl I('vds which will emerge subsequent to the Ocloher 1. 1970
ossessmeul., or otility rnatly. The 55-45 t'stimalcd divisiou if! based npon the incomplele
vallUll-ion reporlt..'CI as on the books in 1969 and may bn sllhjectlo considerablc error.
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taxing authority is required to complete initial appeals, if any, and sub­
mit the foregoing information to the Commonwealth on or before April
1, ]971. The first distribution is to he made by the Commonwealth on
or before the first day of October 1971. III view of the time necessary
to permit the orderly collection of data, distribution earlier than this
dale does not seem feasible. Since these time limitations are rnandaLed
hy existing Imv, identical dates are included in the proposed legislation.

Parenthetically, i.t should be noted that the tax imposed by Act No.
66 and levied "on or before the first day of June 1970" is independent
of any constitutionally required distribution "in lieu of local taxes."
The first tax receipts collected under Act No. 66 which will be dis­
tributed arc those for fiscal year 1970-1971 payable on or before the
first day of June 1971. Since the CommOll\vcalth's current fiscal year
began on the effective daLe of the constitutional amendment (July 1,
1970) no "gross receipts taxes" or special taxes on utility realty ,vere
required to be budgeted, collected and distributed prior to this fiscal
period. Accordingly, under Act ~o. 66 or under the alternative pro­
posed herein, payment by the utilities of the special state tax dnring
fiscal year 1970-1971 for subsequent distribution (in October) to local
taxing authorities eff~ctive1y precludes exposure of public utility operat­
ing realty to local taxation.
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APPENDIX A

MEASURES OF THE INCIDENCE
OF PUBLIC UTILITY TAXATION

IN PENNSYLVANIA

Under the system of public utility rate regulation which prevails in
most states, state and local taxes are operating expenses '\Thich are
normally reflected in the rate schedules approved by the regulatory
commissions. Typical electric bills calculated by the Federal Power
Commission and published annually are shown in Table Al for four
types of electric utility service, two residential and two commercial,l
faT tIle same 14 states for which measures of electric utility Lax impact
were previously presented." While typical bills for the four levels of
service are not consistently ordered among states, Pennsylvania gen­
erally ranks at the lower end of the Jist.

The rate data in Table Al are insufficient to demonstrate that the
substantially lmver state and local taxes in Pennsylvania are fully re­
flected in the prices paid by consumers of eleclricity. It is necessary to
carry the analysis further to determine 'whether or not there are differ­
ences in other cost items \'I,'hioh could explain the differences in rates.
l\lany factors produce variations in public utility rates. For electricity
proximity to fuel sources, cOllsumer density, and lype and size of gen­
erating facilities as \ve1l as levels of state and local taxes may be ex­
pected to produce differences in rate levels. Cost comparisons for utili­
ties operaL.iIlg ill different states can be made hy translating each cost
component into dollars per thousand kilowatt hour sales. Operating
revenues of electric utilities and selected cost items per thousand k,,,h
for Pennsylvania, New York, and New Jersey for 1967 and 1963 are
presented in Table A2. By expressing costs and revenues of electric
utilities in differen l states in terms of a common unit of measure,-one
thousand kwh-cost and revenue differences may be calculated that
are directly comparable. If the difference in levels of state and local
laxation is fully reflected in rate levels, the din'erence in revenues less
the net difference in other costs must exceed the difference in tax levels.
As ,,,ill be seen, such appears to be the case.

1 Data to calculate statewide averages fOT industrial rates are not available.
2 See Tuhlc 2, p. 20.
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TABLE Al

TYPICAL ELECTRIC BILLS
Fon RESIDENTIAL AND COIVlMEHCIAL SEnVICE

SELECTED STATES, JANUARY 1,1969

Residential Servl:ce Commercial Service

Slale 500 KWH 1,000 KWH 12KW !to KW
1,.500 KWH 10,O()() KWH

(1) (2) (3) (it.) (5)

Pennsylvania $ 9.15 $17.61 $56.00 $231.21

New Jersey 10.49 ]9.77 60.07 279.1,7

New York 13."1,0 22.18 60.31 315.60

Massachusetts 11.61 21.50 65.10 274,.08

Ohio 10.4] 18.08 51.02 236,92

IVlichigan 7.58 ]7.14 /1,8.06 24904,3

Indiana 10.32 18.01 44.41 217.12

IlliIlois 10.70 ] 8.95 63.30 262.82

California 9.29 15.48 39.95 ]66.58

Georgia 9.15 14.iB 52.86 235.57

Connecticut 10.9/1, 19.45 61.82 257.42

'Vest Virginia 9,51 16.67 411,.81, 2B.13

.Maryland 11.61 18.25 49.23 252.64

Delaware 10,99 20A6 53.84 267A2

SOURCE: Typical Electric Bills, Janllary 1, 1969 (Washinglon, D.C., Federal
Power Commission, ]969).

Cost and revenue differences and the excess of revenues over the net
excess of costs caleulatcd from the data in Table A2 are shown in Table
A3. Frorn column (2), Table A3, it \yill be observed that in 1967 the
excess of New York revenues over Pennsylvania revenues was $5.:36 per
thousand kwh. Differences in operating expenses, depreciation, and
Federal income taxes aecount for $1.36 of the revenue differential,
leaving $4.00 per thousand k\vh as Lhe net excess of revenues. The ex­
cess of sLate and local taxes" in New York over Pennsylvania accounLs

3 The only lax included in" tax.es other than Federal income taxes" that is not levied
by a stale or local government is the Federal social security tax. On the assumplion that
the relationship between social security taxes and kwh sales of electricity is fairly stable
throughout the industry, expressing laxes other than Federal income taxes as difl'erences
between staLes eliminat.es social securit.y taxes.
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for S3.06 of this net revellue excess. Similarly, ill 1968 the excess of
revcnues less the Jlet cxcess of costs in ~ew York over Pennsylvania
was S4.26, of which the exce&''lof New York slaLe and local taxes ex­
plains S:I.28. Again, columns (4) and (5) of Table A3 demonstrate that
the excess of [\'e\y Jersey state and local taxes over those prevailing in
Pellllsylvania is less t1lall the differences in revenues adjusted for cost
clifferel] ces.

TARLE A2

ELECTRIC REVENUES AND EXPENSES PER THOUSAND KWH
PENNSYLVANIA, NEW YOIlK A:'\D KEW JERSEY

1967 AND 1968'

Siale and llem

(1)

Pennsylvania

Operating Revcllues

Operating Expenses

DeprcciaLioll

Federal Income Taxes

Taxcs Othcr Than Federal Income Taxes

New York

Operating Revenues

Operating Expenses

Depreeiution

Federal Income Taxes

Taxes Other Than Federal Income Taxes

New Jersey

Operating Revenues

Operating Expenses

DepreciatiOlI

Federal Income Taxes

Taxes Other Than Federal Income Tuxes

1.967 1968

(2) (3)

$15.32 $15.71

6.21\ 6.45

1.91 1.92

1.4:J 1.38

.77 .76

21.13 21.23

8.02 8.1 0

2.21 2.19

.7.\ .72

3.83 4.04

19.7B 19.1\4

7.56 7.59

2.21 2.21

.93 .99

2.68 2.61

1 Excludes utilities with less than $.3 million annual revenue.

SOURCE: Computed from Slalislr:cs oj Eleclric Ul£lilies in lhe Uniled Stales
(Washington. D.C., Federal Power Commission, 1967 Ilnd 1968).
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The evidence in ''"fable A3 provides strong support for the conclusion
that purchasers of electricity in New York and New Jersey bear the
full burden of the higher electric utility taxes in those states and, con­
versely, that Pennsylvanians benefit fully from the lower level of state
and local utility taxes prevailing here. A comprehensive analysis of all
interstate difference ,,,ould have to take into account other factors ,hav­
ing an impact on costs and revenues particularly allmvable rates of
return and some measures of operating efficiency such as size and age
of plant.

Expenditures by consumers [or most public utility services are de­
cidedly regressive if measured against family income. Data from the
1960-1961 Survey of Consumer Expenditures showing expenditures for
public utility services as a percent of family income for telephone and
telegraph, electricity and natural gas are presented in Table A1.. For
each of the utility services shown in the table, the percentage of family
income spent upon utility services is at least twice as high for lower
income groups as for the highest income groups. For example, the aver­
age family at the $3,000 income level spends 1.84 percent of its income
on electrieity, whereas at an income level of $1.2,500, the comparable
percentage is .92.

TABLE A3

EXCESS OF NE\V YOHK AND
NE'V JERSEY ELECTRIC REVENUES AND EXPENSES

OVER PENNSYLVANIA COMPARED \VITH DIFFERENCE
IN STATE AND LOCAL TAXES, 1967 AND 1968

(Per 1,000 K'VH)

Excess of N. Y. Excess of N. J.
Over Pa. Over Pa.

Item 1967 1.968 1967 1968

(1) (2) (3) (If,) (5)

Operating Hevenues $5.36 $5.52 $3.96 $4.13

Operating Expenses 1.74 1.65 1.28 1.14
Depreciation .30 .27 .30 .29
Federal Income Taxes -.68 -.66 -.50 -.39

Excess of revenues less
net excess of expenses 4.00 4.26 2.88 3.09

Excess of State and Local Taxes $3.06 $3.28 $1.91 $1.85

SOURCE: Table A2.
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EXPENDITURES 13Y CONSUMERS
FOR PUBLIC UTILITY SERVICES

AS PERCEKT OF INCOME

Telephone Tolal
Family Income and Telegraph Electricity Gas Electricity and Gas l

(1) (2) (3) (4) (5)

$2,000 2.42% 2.26% 1.76% 4.56%

3,000 2.02 1.84 l.33 3M

4,000 1.74 1.56 1.11 3.13

5,000 1.55 l.39 1.13 2.82

6,000 1.49 1.29 1.06 2.67

8,000 1.32 1.]5 .78 2.20

10,000 1.16 1.00 .68 1.95,
12,500 1.l0 .92 .62 1.73

15,000 1.04 .85 .56 1.56

I Includes slJlllll percentages, not shown separutely, for combined electric and
gas bills.

SOURCE: CompuLed from U.S. Deparlment of LaLor, Bureau of Labor Statis­
tics. Survey vf COf/sumer Expenditures 196o--{j1, Consumer Rxpeuclitnres and Income,
Delnil of Expenditures and Income, Total Northeastern Hcgioll, Urb:m and Hum),
1960-1961, Supplement 3-Part A tn BLS, Reporl237-89 (:\1ay 1966).

A substantial portion of electric utility taxes (as well as taxes on other
types of utilities) are paid initially by business firms. Table AS shows
for Pennsylvania electric utilities in 1968 revenue rrom sal(~s to ultimate
consumers distributed by type of customer.

If taxes 011 electric ulilities are shifLed forward equally (that is, pro­
pOl,tional to sales revellues) among all users of electricity,4 an estimate
of the final incidence of Pennsylvania dccLric utility taxes by consumer
income groups call be calculaled.

Follo\'tring the accepted theory of tax incidence and the empirical
estimates (Ill interstate exporting of stale and local taxes developed by
l\1cLure5 it is assumed:

~ This assumpLion i~ unlikely Lo bn wholly realistic since industrial demand for cll1r:~

tricity lt~nrl~ to be more dastic t.han residential domand because industry has ~TCo.ter

opportunity to shift to alte.rllutivll sources of euer~y.

~ Chadd E. McLure, Jr., "Tax Exportiug- in t-he United Stales: EsLimulcs for 1962:'
XX National TaL .Journal, 49-7~ (l967).
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(1) That an of the electric utility taxes borne initially by commercial
firms (the greater part of whom operate in local markets) will be passed
on to consumers.

(2) That about 22 percent (representing the estimated proportion
of Pennsylvania industrial production sold in local markets) of the
electric taxes initially paid by industrial firms \\Till be passed on to Penn­
sylvania consurners and the remainder borne finally by productive
factors or by consumers in other slates.

(3) That the portion of electric utility taxes resting on consumers but
paid initially by business firms and the portion representing purchases
by "public and other" customers (the great part of which is assumed to
rest on consumers) are distributed among consumer income groups in
relation to expenditures on all goods and services for current consump­
tion.

These assumptions coupled with the previous assumption of propor­
tionality lead to the follmving estimates of the ineidence of Pennsylvania
taxes on electric utilities: About 72.8 percent of total electric utility
taxes are ultimately paid by Pennsylvania household consumers, 39.5
percent directly through purchases of electricity, and 33.3 percent via
purchases of other goods and services or through tax payments. The
remaining 27.2· percent of total electric utility taxes are borne by con­
sumers in other states or shifted backward to labor or capital.

TABLE A5

REVENUE FROM SALES TO ULTIlVIATE CONSUlVIERS
PENNSYLVANIA ELECTRIC UTILITIES, 1968

fi

Sales Revenue Percentage
Type of Cuglomer (in M illiong) D igtribul ion

(1) (2) (3)

Residential $ 399.5 39.5%

Commercial 223.9 22.2

Industrial 352.8 34.9

Public and Other 34.2 3.'1,

Total $ 1,010.6 100.0%

SOURCE: Commonwealth of Pennsylvania, Department of Commerce, Sta­
tistics for Eleclric Utilities, 1968.
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The relative distribution among family income groups of the portion
of electric utility taxes ultimately paid hy consumers is presented in
Table A6. Column (2) of lhe table is an index of the percentages which
were shown in column (3) of Table A4, with the percentages at each
iucome level expressed as a ratio to the percentage at the $15,000 income
levet Column (3) contains a similar index calculated from the percent­
ages of income spent for all items of current consumption. Column (4)
shows a similar ,index of the percentages of income spent directly and
indirectly for electricity.' Inspection of column (4) indicates that the
lowest income groups pay about twice the percentage of their income
in eleclric utility taxes paid by a family at the $15,000 income level. At
lower middle income levels ($5,000 to $8,000), families pay a percentage
of their income ,,,hich is about one-fourth to one-half grealer than the
percentage paid by the $15,000 income family.

TABLE A6

INDICES OF SELECTED EXPENDITURES AND TAXES
AS PEHCENT OF INCOME

(Percentage at $15,000 income = 1.00)

Direct All Direct
Expenditure Expenditures and Indirect 6 Percent

on on Gurrent Expenditures on Pennsylt'anin.
Family 1ncorne Electricity Consumption Electricity Sales Tax Payments

(I) (2) (3) (4) (5)

S2,000 2.66 1.61 2.17 1.2

3,000 2.16 1.47 1.34 1.2

4,000 l.3·t 1.41 1.64 1.2

5,000 1.64 1.32 1.49 1.2

6,000 1.52 1.26 1.40 1.2

8,000 1.35 1.13 1.28 1.1

10,000 1.18 1.12 1.15 l.l
12,500 1.08 1.06 1.07 1.1

15,000 1.00 1.00 1.00 1.0

SOURCE: Derived from Table A'1· and cited source, except for column (5).

6The index presented in l;olUllln (4) of Table A6 has been calculated on t.he assump­
tiOn t.hat indirect, expenditures on electricit.y lIrc proportiollul to expenditures on total
current consumption. The proportion was calculated to})(~ ,0108 bUi:led upOn the eslimated
indirect purchosc of electricity by households (33.3 percent of total Pennsylvania sales)
and un estimAte (about S3] billion) of lolal exp<~ndit.llrCl:lon current consumption.

35



Column (5) of the table contains an index of the estimated percentage
of family income represented by payments of the 6 percent Pennsylvania
sales tax. 7 \Vhile the percentages of income representing tax payments
which underlie the index in column (5) do not take into account the
sales tax ultimately borne by consumers but initially paid by business
firms (data for which are not available), it would appear that on the
basis of any reasonable assumption as to the incidence of such indirect
sales tax burdens, electric utility taxes are substantially more regressive,
that is, bear more heavily upon Imver income groups than the 6 percent
Pennsylvania sales tax.

The essential conclusions which emerge from this brief analysis of the
incidence of Pennsylvania state and local t.axes on e.lectric utilities are
as follows:

(.1) Somewhat in excess of 70 percent of such taxes are likely to be
paid by Pennsylvania household consumers.

(2) These taxes are more regressive (measured against family income)
than the 6 percent Pennsylvania sales tax but about equal to the re-,
gressivity of local real property taxes. 8

Except that the percentage of taxes ultimately paid hy consumers
will be in accordance \vith the distribution of sales between residential
and business customers, these conclusions probably hold as well for those
utility services (such as natural gas and local telephone service) which
are marketed at intrastate prices. They do not apply, however, to
interstate communications and transportation for \vhich rates are estab­
lished on a regional or national level.

7 "The Six Percent Sales Tax for Education: Impact Upon Pennsylvania Families,"
Joint SLate Government Commission unpublished memorandum (March 1968).

5 Dick Netzer, Economics of the Property 1'a,r (\Vashington, D.C., The Brookings
Institute, 1966), pp. 46-56.
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APPENDIX B

PROPOSED LEGISLATION

"PUBLIC UTILITY REALTY TAX DISTRIBUTION ACT"

AN ACT

Implementing the provisions of section 4· of Article VIII of the Constit.ution
of Pennsylvania by imposing a special tax upon certain real estate of public
utilities and declaring that. the payment of such taxes to the State fOT dis­
tribution shall be in lieu of local real estate taxes; providing for the annual
distribution by the Commonwealth to local taxing authorities of moneys
collected hereunder; and conferring powers and imposing duties upon the
Department of Revenue, local assessing and otJler officials and providing
penalties.

The General Assembly of the Commonwealth of Pennsylvania hereby enacts
as follows:

Section L Short Tille.-This act shall be known and may be dted as the
"Public Utility Realty Tax Distribution Act."

Section 2. Definitions.--As used in this act:
(1) "Department" mealls the Department of Revenue of the Commonwealth

of Pl".nnsylvania.
(2) "Local taxing authority" means a county, city, borough, town, township

or school district having authority to impose taxes on real e::state.
(3) "Public utility" mealiS any domestic or foreign person, partnership, asso­

ciation, corporation or other enLity furnislJing public utility service under the
jurisdiction of the Pennsylvania Public Vtilily Commission or the corresponding
regulatory agency of any other slate or of the United States, but shall not in­
elude a municipality or municipality authority.

(4) "Public utility realty" means all lands, buildings, lowers, smokestacks,
and other structures located within this Commonwealth and owned by a public
utilit)' either directly or by or thl'Ough a subsidiary, which are used or are in the
course of development or construction for usc, in the furnishing, including pro­
ducing, storing, distributing or transporting, of public utility servil:c; but shall
nol include: (i) easements or similar interest, (ii) railroad rights-of-way and
superstructures thereon, (iii) machinery, equipment, poles, and transmission
tower, pipe, rail or other lines; whether or not attached to such lands, buildings,
towers, smokestacks, or other strudures, and (iv) such realt), as is subject to
local real estate taxation under any law in effect on April 23, 1968.

(5) "Reall.y tax equivalent" means the total amount of taxes which a local
taxing authority could have imposed on public utility realty hut for this act
and unless otherwise provided shall he the product of the real estate property
tax ratc and the assessed valuation of public utility realty.

(6) "Totai tax receipts" means the actual amount of taxes collected by a
local taxing authority under aU statutes authorizing the imposition of taxes,
but shall not include fUles, penalties, addit.ions, fees, licenses, payments for
utility services or receipts from any source other than taxes.
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Section 3. Imposition of Tax.-(a) All real property of public utilities which
by virtue of its use or location is sul)ject to taxation by local taxing' authorities
under laws in force on April 23, 1968, shall be exempt from taxation under
this act so long as such laws shall continue in full force and effect.

(h) All public utility realty is hereby made subjcct to assessment as provided
by law for rcal estate and subject to a special tax for local taxing authorities'
fiscal years beginning in 1970 and each fiscal year thereafter at the rate and to
he collected as hereinaft.er provided. This special tax shall be equal to and in
lieu of local taxes upon such puhlic utility realty as author.ized by section 4 of
Article VIII of the Constitution of Pennsylvania, and payment of the special
tax to the Commonwealth for distrihution as hereinafter provided is herehy
declared to be in lieu of local real estate taxation.

Section 4. Local Assessment of Public Utility Realty; Initial Assessment;
Procedure and Appeals.-(a) It shall be the duty of the several elected and ap­
pointed assessors of real property to assess and value all public utility realty in
the same manner as is provided by law for the assessment and valuation of real
estate.

(b) Such .property shall be inilially assessed on or before October 1, 1970,
and thereafter shall be assessed or reassessed at the same time and in the same
manner as real estate.

(c) A public utility may appeal from the assessment of its public utility realty
in the manner provided by law for appeals from assessment of real estate. In
the case of the initial assessment the appeal shall he filed wilhin thirty days
after notice thereof. No appeal taken from any assessment hereunder shall
prevent the collection of taxes based upon the assessed value stipulated or
alleged by the public utility; no appeal shall relieve the public utility from
accrued interest on any unpaid taxes based upon the assessment as finally
determined. The public utility may pay under protest any tax calculated upon
an assessment which it has appealed, and if the assessment is subsequently
determined to be in error, the public utility may file for and shan be granted a
refund of taxes not properly due as provided by law for refunds of State taxes
improperly paid.

Section 5. Reports by Local Taxing Authorities.-(a) On or before April],
1971, and each year thereafter, each local taxing authority shall submit to the
department the following:

(1) The name and address of each public utility owning public utility realty
within its jurisdiction and the assessed values of such realty; if appeals from
the assessment of public utility realty are pending, the values reported shall
be the amounts which the public utility has stipulated or alleged as the proper
assessment.

(2) Its real estate tax rate for the current fiscal year.
(3) Its total tax receipts for the last completed fiseal year.
(4,) Any adjustment to the assessed values, or other information previously

reported.
(5) Such other information as the department may require or find useful in

administering its duties under this act.
(b) If a local taxing authority shall fail to file a report required by subsection

(a) by the date therein prescribed or within any extension granted by the de­
partment, such local taxing authority shall forfeit its right to share in the next
ensuing distribution made pursuant to section 7.
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(c) If a local taxing authority docs not. submit Lbe report required hy sub­
section (a), the department shall obtain the necessary valuations and TeAll
est..1.te tax rates from the appropriate COlUll,y assessment officials who shall
cerlify such information to t.he department upon its written request.

Section 6. Calculation of Tax; Statements; Payment of Tax.-Each year the
department shall apply the real estate tax rate to the public utility realty
assessments for pach local laxinA' authority and calculate the realty tax equiva­
lent for each puhli<: utility. The department shall 011 or before June 1,1971, and
each year tllcreafter, send to each public utility upon whom a tax is imposed
under this act, an itemized sLatement of the amount of taxeS due. The Lax
shall be paid hy the puhlic ut.ility to the Commonwealth throug-h the Depart.ment
of Revenue on or before August 1 of each year.

Scelion 7. DisLribution of Taxes by Deparlment 1..0 Local Taxing Authori­
ties.-From the taxes collected under lhe provisions of this act the department
shall retain so mw.:h as is necessary to pay for the expenses of col1ccting Lhe taxes
and administering t.he provisions of this act, including the distribution of the
tux proceeds but not to exceed one per cent thereof, and shall distribute the
balance on or hefore October 1 of each year among all reporting local laxin~

aut.horities in the proportion which the totHl tax receipts of each such local
taxing authority bears to t.he total tax receipts of all local taxing auLboritics.

Section 8. Collection of Taxcs.-Paymcnt of the lax: hereby imposed may be
enforced by any means provided hy law for the enforcement of paymcnt of taxes
to the Stale. If the tax is not paid by the date herein prescribed, it shall bear
interest at Lhe rate of one per cent per month, and shall in addition be subject
to a pcnalty of live per cent of the amount of the tax, which penally may hc
waived or abat(~d in whole or in parl by the departmellt unless the public utility
has acted in bad faith, negligently, or with intent to defraud.

Section 9. Repeals.-Th~ act of :Vlarch 10, 1970 (Act "10.66), known as the
"Public Utility Realty Tax Act," is repealed absolutely, except that any taxcs
due under its provisions un the effective date of this act shall bc collected by the
Commonwealth as pro,'idcd herein.

Section 10. Effl}clivc Date.-This act shall take effect immediately.
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"SITUS DISTRIBUTION,'~ALTERNATIVE SECTION 7

Section 7. Distribution of Taxes by Department to Local Taxing Authori­
tics.-·From the taxes collected under the provisions of this act the department
shall retain so much as is necessary Lo pay for the expenses of collecting the taxes
and administering the provisions of this act, including the distribution of the
tax proceeds but not to exceed one per cent thereof, and shall distribute the
balance on or before October 1 of each year among all reporting local taxing
authorities as follows:

(1) Each taxing authority where the realty tax equivalent does not exceed
three per cenL of total tax receipts shall be paid either its realty tax equivalent
or the amount thereof actually collected by the Commonwealth, less, in either
case, the administrative costs. Delinquent taxes collected and interest and
penalties thereon less the administrative costs shall be paid at the next distribu­
tion date to the local taxing authority which would have been entitled thereto
if the tax had been paid when due.

(2) Each taxing authOTity where the realty tax equivalent exceeds three
per cent of total tax receipts shall be paid the portion of its realty tax equivalent
equal to three per cent of its total tax receipts but not more than the amount
actually collected and less the administrative costs. The remaining portion of
the realty tax equivalent collected plus the amount of the realty tax equivalent
collected attributable to nonreporting taxing authorities less the administrative
costs shall be distributed among all reporting local taxing authorities in the
proportion which the total tax receipts of each such taxing authority bears to
the total tax receipts of all such taxing authorities. Dc1inquent taxes collected
and interest and penalties thereon, less the administrative costs, shall be allo­
cated at the next distribution date as it would have been allocated had the
taxes been paid when due.
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A.MENDMENT TO
"THE GENERAL COUNTY- ASSESSMENT LAW"

AN ACT

Amending the act of May 22, 1933 (P. L. 853), entitled "An act relating to
taxation; designating the subjects, property and persons subject to and
exempt from taxation for all local purposes; providing for and regulating
the assessment and valuation of persons, property and subjects of taxation
for county purposes, and for the use of those municipal and quasi-municipal
corporations which levy their taxes on county assessments and valuations;
amending, revising and consolidating the law relating thereto; and repealing
existing laws, II further providing for subjects of local assessment.

The General Assembly of the Commonwealth of Pennsylvania hereby enacts
as follows:

Section 1. The act of May 22, 1933 (P. 1,. 85.3), known as "The General
County Assessment Law," is amended by adding a section to read:

Section 201.1. Public Utility Realty.-In addition to the subjects and prop­
erty enumerated in section 201, public utility realty, to wit: all lands, buildings,
towers, smokestacks, and other structures located within this Commonwealth
and owned hy a public utility either directly or by or through a subsidiary, which
are used or are in the course of development or construction for use, in the fur­
nishing, including producing, storing, distributing or transporting, of public
utility service; but shall not include (i) casements or similar interests, (ii) rail­
road rights-or-way and superstructures thereon, (iii) machinery, equipment,
poles, and transmission tower, pipe, rail or other lines, whether or not attached
to such lands, buildings, towers, smokestacks, or other structures and (iv) such
realty as is subject to local real estate taxation under any law in effect on April
23,. 1968, shall as hereinafter provided, be valued and assessed and shall be
subject to taxation by the Commonwealth as provided in the act of
1970, known as the "Public Utility Realty Tax Distribution Act."
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AMENDMENT TO "THE FOURTH TO EIGHTH
CLASS COUNTY ASSESS~IENT LAW"

AN ACT

Amending the act of :May 21, 1943 (P. L. 571), entitled, as amended, "An act
relating to assessment for taxation in counties of the fourth, fifth, sixth,
seventh and eighth classes; designating the subjects, property and person
subject to and exempt from taxation for county, boroug-h, town, township,
school, except in cities and county institution district purposes; and pro­
viding- for and regulating the assessment and valuation thereof for such
purposes; creating in each such county a board for the assessment and re­
vision of taxes; defining the powers and duties of such boards; providing
for the acceptance of this act by cities; regulating Lhe office of ward, bor­
ough, town and township assessors; abolishing the ofIice of assistant tri­
ennial assessor in townships of the lirst class; providing for the appointment
of a chief assessor, assistant assessors and other employes; providing for
their compensation payable by such counties; prescribing certain duties of
and certain fees to be collected by the recorder of deeds and municipal
o1llcers who issue building permits; imposing duties on taxables making
improvements on land and grantees of land; prescribing penalties; and elim­
inating the triennial assessment," further providing for subjects of local as­
sessment.

The General Assembly of the Commonwealth of Pennsylvania hereby enacts
as follows:

Section 1. The act of :May 21, 1943 (P. L. 571), known as "The Fourth to
Eighth Class County Assessment Law," is amended by adding a section to read:

Section 201.2. Public Utility Realty.-In addition to the subjects and prop­
erty enumerated in section 201, public utility realty, to wit: all lands, buildings,
towers, smokestacks, and other structures located within this Commonwealth
and owned by a public utility either directly or by or through a subsidiary,
which are used or are in the course of development or construction for use, in
the furnishing, including producing, storing, distribuLing or transporting, of
public utility service; but shall not include (i) easements or similar interests,
(ii) railroad rights-or-way and superstructures thereon, (iii) machinery, equip­
ment, poles, and transmission tower, pipe, rail or other lines, whether or not
attached to such lands, buildings, towers, smokestacks, or other structures and
(iv) such really as is subject to local real estate taxation under any law in effect
on April 23, 1968, shall as hereinafter provided, be valued and assessed and shall
be subject to taxation by the Commonwealth as provided in the ad of
1970, known as the "Public Utility Realty Tax Distribution Act."
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